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In re Stone 


In The Supreme Court, State of Wyoming 
October Term, A. D., 1955 
Oct. 18, 1955 
In the Matter of the Application of 
J. NORMAN STONE, 
For Admission to the Bar of the 
State of Wyoming. 
Per Curiam. 


NO. 4-756 


J. Norman Stone, formerly known as Jack N. Steinberg, was duly 
admitted to practice law in the District of Columbia and there prac- 
ticed law for approximately ten years. Thereafter on January 7, 1955, 
he filed an application in this court to be admitted as a practicing at- 
torney in this state. The petition was duly referred to the Board of Law 
Examiners as required by law. That board made an investigation and 
on August 8, 1955, filed in this court its report recommending to this 
court that applicant was not qualified to become a member of the bar 
of this state. Upon learning of the action of the board informally, ap- 
plicant filed in this court a demand for a hearing in open court. Appli- 
cant asked that he be permitted to subpoena all the members of the 
Board of Law Examiners and examine them under oath. If the court 
should permit that every time the board makes an adverse report, we 
fear we should find no members of the bar of this state willing to 
serve on the board and perform their duties properly, onerous as they 
necessarily are. 


This court entered its order directing the applicant to show cause 
in writing why the report of the members of the Board of Law Ex- 
aminers should not be approved. The applicant has failed to show such 
cause. He has demanded a trial by jury. This court never summons a 
jury in matters pending before it. The district court has no authority 
in this matter. We know of no case where it has been held that an ap- 
plicant for admission to the bar is entitled to have his application de- 
cided by a jury. The proceeding before us is not a disbarment proceed- 
ing in which an attorney at law is entitled to know the specific charges 
against him. Applicant takes the position that he is entitled to be ad- 
mitted as a member of the bar of this state as a matter of constitutional 
right. He stated in a radio broadcast at Sheridan, Wyoming, on Sep- 
tember 18, 1955, that the law of this state provides that if a lawyer is 
a practicing lawyer in another jurisdiction and has a good moral char- 
acter “he must, he must be admitted here in Wyoming as a lawyer.” Ap- 
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plicant is mistaken. The courts have held that he is not entitled to be 
admitted to the bar as a matter of right. 7 C.J.S. 708. To practice law 
is a privilege and not a right. The admittance to the bar in this state 
is a matter of judicial discretion. The Supreme Court of Oregon has 
a rule that no foreign attorney should be admitted without recom- 
mendation from three members of that state’s Board of Law Examiners. 
In Ex parte Keeley, 189 P. 885, it was held that while the court might 
dispense with such recommendation the reason therefor should be 
plain, the court saying: “Of course, the admission of an applicant is 
ultimately and finally for this court, and is matter of broad discretion, 
and we could, no doubt, in a proper case, disregard or suspend the 
rule and admit an applicant without the required recommendation; 
but it would have to be a plain case before we would feel justified in 
doing so. We do not feel that this is such a case.” 


In the case at bar, there is not alone an absence of recommenda- 
tion on the part of the board, but a positive recommendation that the 
applicant should be denied admission. Judging from the tenor of the 
decision, the Oregon court would doubtless refuse admission in such a 
case. In Mitchell v. State Board of Law Examiners, 155 Mich. 452, 119 
N.W. 587, the court stated that to justify the court in refusing to follow 
an adverse recommendation of the board of law examiners, it must 
appear that the board has abused its discretion. In Spears v. State Bar 
of California, 211 Cal. 183, 294 P. 697, 700, 72 A.L.R. 923, the court 
stated: “While the powers of the committee of bar examiners are 
merely recommendatory and not binding upon this court, nevertheless, 
the committee of bar examiners was expressly created by statutory 
enactment for the definite purpose of relieving the court of the onerous 
duty of examining applicants for admission and investigating their fit- 
ness both as to legal learning and moral character to practice law in 
this state, and this court, recognizing this fact, will refuse to exercise 
its power in contravention to the adverse recommendation of the com- 
mittee of bar examiners unless a convincing showing is made by the 
applicant to the court that such adverse recommendation is not based 
upon sound premises and valid reasoning.” 


In this state we have five members on the Board of Law Exam- 
iners. They are all eminent and respectable members of the bar of this 
state, one of them having served more than thirty years. There is no 
indication that these members are prejudiced or have made their 
recommendation without good cause. The legislature of this state 
has seen fit to create this Board of Law Examiners and has directed 
that all applications for admission to the bar shall be referred to that 
board to pass upon the qualifications of all applicants to be admitted 
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to the bar. §2-102 Wyoming Compiled Statutes, 1945. Inferentially 
at least the legislature has thus directed this court to depend, to a 
large extent at least, upon the recommendation of the board. We do 
not feel justified in disregarding that recommendation without a show- 
ing that the board has acted arbitrarily and abused its discretion. We 
find no such abuse. 


We have examined the report of the board and the evidence sub- 
mitted to it. Because of the distance of the District of Columbia from 
Wyoming, the board was unable to make a firsthand investigation 
of certain matters brought to its attention. In consequence, it was 
compelled to seek the assistance of a nationally known investigational 
service which was available to them only under the express promise 
that all information communicated must be held as confidential. Under 
these circumstances, we are not privileged to state the source of that 
information. Applicant demands that he be furnished with the details 
of the information received by the Board of Law Examiners tending 
to show that he should not be admitted to practice law here. However, 
he signed and swore to the following, among other things, when he 
sought to be admitted, directed to The National Conference of Bar 
Examiners: “I, J. Norman Stone, hereby apply for a character report 
in connection with my application for admission to practice law in 
the State of Wyoming. I understand that I will not receive and am 
not entitled to a copy of the report nor to know its contents. I agree to 
give any further information which may be required in reference to my 
past record and consent to having this investigation made and such 
information as may be received reported to the examining authority.” 
In another part of the same application he stated: “I understand * * * 
that said report shall be strictly confidential to the examining author- 
ity.” That confidential information may be used to determine the fit- 
ness of the applicant to practice law in this state is recognized by §2-208 
Wyoming Compiled Statutes, 1945, which, while limited to informa- 
tion obtained from members of the bar of this state, should we think 
be construed as applicable in all cases. 


A valuable case on the point before us is the case of In re O’Brien’s 
Petition, 79 Conn. 46, 63 A. 777, 779, 780, 781, which disposes sub- 
stantially of all the contentions made herein by applicant. In that 
case it appears that by rule of the superior court no one could be 
admitted to the bar of that state unless recommended by the state 
bar. It was the custom to refer a petition for admission to the county 
bar, which then sent its recommendation to the state bar. That was 
done, and he was refused admission. The applicant then applied to the 
superior court, which refused to hear the applicant on the ground that 
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it had no power to determine the qualifications of the petitioner. The 
supreme court held that the superior court rightly declined to hear 
evidence as to the qualifications of the petitioner, except on the ques- 
tion as to whether the investigation of the board had been fairly con- 
ducted. We need not go as far as that, though we might say that while 
we entered an order for the applicant to show cause why the recom- 
mendation of the board should be overruled, he has failed to show 
that the Board abused its discretion and did not make its investigation 
fairly. The Supreme Court of Errors of Connecticut proceeded to state 
among other things: “A court is but indifferently adapted to the task 
of passing upon the qualifications for engaging in legal practice of 
those who appear before it as strangers, which are personal to them- 
selves and independent of educational attainments. These can be easily 
determined by a bar to some, at least, of whom they will not be 
strangers. A court could only proceed, in such a matter, on testimony 
given in public. The bar can act upon their own knowledge, or upon 
statements made before them in private, and without the formality of 
an oath. ‘It is not enough for an attorney that he be honest. He must 
be that, and more. He must be believed to be honest. It is absolutely 
essential to the usefulness of an attorney that he be entitled to the 
confidence of the community wherein he practices.’ Fairfield County 
Bar v. Taylor, 60 Conn. 11, 17, 22 Atl. 441, 13 L.R.A. 767 * * * Char- 
acter, so far as it can be judged by men, rests on opinion.” The court 
proceeded to state further: “The vote of the bar against approving the 
application was not defective because no reasons for their action were 
stated in it or otherwise communicated to the state bar examining com- 
mittee. The question of approval or disapproval was one addressed to 
their discretion as officers of the court, so only that it should be fairly 
and impartially exercised. The vote of each member present at the bar 
meeting was to be given in view of both of all facts brought to their 
attention by the report of the committee and of his own personal ac- 
quaintance, if any, with the petitioner, and personal knowledge of his 
record in the past.” 


In the case of In re Bowers, 138 Tenn. 662, 200 S.W. 821, 823, the 
court stated: 


“We held in the first disposition of this case that this court would act only 
upon the certificate of the state board of law examiners. In re Bowers, supra. The 
question for determination now is whether upon exceptions to the board’s report, 
this court will go into evidence and determine for itself contrary to the recom- 
mendation of the board that the applicant should be admitted to the practice. It 
seems to us that the mere statement of the proposition is its own answer. This 
court cannot grade papers or otherwise hold the examinations required of the state 
board of law examiners nor can it revise the action of the board in these matters. 
The certificate of the board is the only thing which the Legislature intended that 
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we should consider, and when the board refuses to make a certificate, or, as in this 
case, certifies that the applicant is an unfit person to be admitted to the practice, 
that ends the matter in the absence of an allegation and proof of fraud, corruption, 
or oppression upon the part of the board. We held in the former case that this 
court has no jurisdiction to entertain originally a petition to revise the judgment 
of the board. We hold now that, where the matters complained of are mere con- 
siderations of judgment or opinion upon the part of the board, this court will 
not and cannot undertake to revise its action. We think this is the proper con- 
struction of the act referred to. In addition, if we should hold that we are author- 
ized to revise the judgment of the board in mere matters of opinion, the serious 
business for which the court was organized would be largely displaced by the com- 
plaints of disappointed applicants. It is improbable that the Legislature has power 
to require us to hold examinations for applicants to practice law, but, of course, 
we do not decide this question as it is not before us.” 


See also Annotations in 28 A.L.R. 1140 and 72 A.L.R. 929. 


In an article in 23 Rocky Mountain Law Review, pp. 34, 36, 37, 
Judge Phillips calls attention to the Pennsylvania procedure in ad- 
mitting applicants to the bar, stating that the board of examiners 
usually reports in confidence its reasons for rejecting an applicant, 
and that “The reasons are not disclosed to the applicant.” The author 
in an article in 20 Fordham Law Review, p. 316, speaking of the 
country at large in connection with admissions to the bar states in 
part: “Generally the decision of the committee is subject to court re- 
view, but in one or two states it is final. The replies to the question- 
naire indicate, however, that even when the final decision on character 
rests with the court, as a practical matter, the committee’s decision 
is final.” 


In this case we have not merely relied upon the assertion of the 
Board of Law Examiners that it has confidential information which 
shows that the applicant ought not to practice law in this state, but 
we have examined the evidence submitted to the board and it may not 
be inappropriate to mention a few of the matters appearing before 
it without disclosing the source of the information. The applicant in- 
stituted numerous cases for the recovery of fees. This in itself is not 
wrong, but it shows the unduly contentious spirit of the applicant, 
and that he does not get along with his clients. He has been censured 
several times by the proper authorities for his professional conduct. 
The board has been advised that the applicant “is a discredit to his 
profession and that any enlargement of his field of activity would be 
a misfortune.” We should say, however, in justice to the applicant that 
he has many commendatory letters. But the board has necessarily a 
discretion in determining the fitness of the applicant to be admitted to 
practice law in this state. 
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In addition to having before us the report of the board, we should 
take note of several matters which have come to the direct attention 
of this court. We have, among other matters, noted that in the first 
letter received by this court from the applicant he wanted to prove 
“execrable practices of certain Sheridan lawyers living and deceased.” 
We are unable to see what that has to do with the fitness of the appli- 
cant to practice law. He has threatened to sue the members of the 
board, presumably because they performed their duties as required by 
law. By the letterheads of the applicant, received by this court, the 
applicant holds himself out as an attorney at law in this state, which 
he has no right to do. He has written a letter to the Secretary of the 
Board of Law Examiners, sending a copy thereof to this court, and 
noting thereon that he has also sent a copy to Tracy McCraken, pub- 
lisher of the Wyoming Eagle and Wyoming State Tribune, newspapers 
of this state; to Drew Pearson, a national news commentator; to one 
member of our congressional delegation; to the governor of this state 
and to several others. He evidently is disposed to improperly try the 
matter pending in this court before the public. The letter is too long 
to set out. It was obviously written to unduly influence and perhaps 
intimidate this court. In this letter he quotes page after page of scrip- 
tures, and the undue excess thereof cannot help but make anyone 
wonder as to the applicant’s mental operations. He has sent a copy of 
a letter written to a United States Senator to the Pope and many other 
persons, the contents of which were evidently partially written to show 
his religious fervor. He undertook to admonish judges of the District 
Court of Columbia not to open court in the manner usual in this 
country, but by a prayer composed by himself. On September 18, 1955, 
he made a radio address at Sheridan, Wyoming, for half an hour, 
concerning the matter pending before us. In that address he directed 
his main shafts at the president of the Board of Law Examiners who 
lives at Sheridan, and challenged him to a debate. He informed his 
audience that he did not need a lawyer for the reason that Jesus was 
his senior partner in his efforts to have his application granted. It may 
be that applicant is devoutly religious, which is highly commendable, 
but his excessive reference to religion and to the scriptures, when 
submitted as evidence of his qualifications to be admitted to the prac- 
tice of law, does give some cause to suspect that his religious fervor 
partakes of a fanaticism, the presence of which does not make for that 
mental balance and equipoise which every lawyer should possess in 
order that his client’s interest be not endangered, for after all, no 
matter how devoutly religious a lawyer may be, he must, when he 
comes into a court of justice and law, rely upon the legal principles 
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of our jurisprudence, which does take cognizance of the moral law 
as far as we humans have found that to be practicable. 


On October 5, 1955, applicant addressed a letter to the Attorney 
General of the United States. He sent a copy to this court, to Drew 
Pearson, a commentator, and to a number of newspapers, including 
the Denver Post. The letter is as follows: 


October 5, 1955 
“Department of Justice, 
Washington, D.C. 
Attention: Attorney General, Herbert T. Brownell 


Dear Mr. Brownell: 


The State Board of Law Examiners of Wyoming and the Supreme Court of Wyo- 
ming have refused to give me a license to practice law in this state, although I 
have met all of the requirements as prescribed by state law. 


I indict the State Board of Law Examiners of Wyoming together with the Supreme 
Court of Wyoming with having fomented a conspiracy in concert to deprive me of 
my livelihood, willfully, knowingly, maliciously and without due regard to my 
rights and sensibilities as such regards ought to be tendered a citizen of Wyoming 
and the United States of America and as a human being whose body is a temple 
wherein resides the spirit of God as St. Paul so nobly taught us. 


I was entitled to be presented with my law license on May 17, 1955. The State 
Board of Law Examiners of Wyoming turned me down and the Supreme Court 
of this state is setting in a most dilatory and evasive manner. 


I demanded a jury trial of the Wyoming Supreme Court and it has not even acted 
on that simple demand. 


I request that you protect my rights as guaranteed to me under the Constitution 
of the United States and in particular the Fourteenth Amendment as you are 
directed is so to do by Federal law. 


I demand justice. 


Your courtesy in making an immediate investigation of this manifest outrage would 
be appreciated. 


God Bless You, 


J. NORMAN STONE 
jns: self” 


[The letter, as printed in the opinion, shows that copies of it were sent to the 
three justices of the Supreme Court of Wyoming, the members of the State Board 
of Law Examiners, the Sheridan Press, Drew Pearson, Weekly Publications (News- 
week), Hemingway (news commentator), Time, Inc., the United Press and the 
Associated Press in New York City, and to the Editors of The New York Times, 
The Evening Star, The Philadelphia Enquirer, The Chicago Tribune, The Denver 
Post, The Washington Post-Herald, The New York Post, The San Francisco Ex- 
aminer, and The Baltimore Sun.] 
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On the same date he sent a letter to the clerk of this court, copy 
of which was sent to Drew Pearson, commentator, to numerous papers 
and publications and to some individuals. In part of that letter he 
states: 


“I accuse the Wyoming Supreme Court of being unfair, prejudiced, 
partial and biased and am sure that I will not get a fair hearing 
unless the court permits a jury of good Wyoming people to hear 
it. The court is trying to bury me under a maze of legal technical- 
ity but the people of Wyoming can see through this hocus pocus. 
“I accuse the Supreme Court of Wyoming of deliberately delaying 
this matter in the misguided hope that I will run out of money or 
patience or both. I can assure-you sir, that I will have both so long 
as I live.” 


It is needless to say that these letters came to us as a complete 
surprise. We were at that very time busily engaged in searching for 
and reading the authorities that have passed on a matter similar to that 
before us. Applicant complains of delay. When in the fore part of 
August of this year this matter was first brought to our attention we 
were busy in writing a number of opinions in other cases which since 
that time have been handed down and, in the interval, heard orally 
a number of cases pending in this court which were entitled to be 
heard before this case. This court for at least a quarter of a century 
has disposed of the cases before it as speedily as most other appellate 
courts and, in most instances, even more speedily. In the Brownell 
letter he states that this court has refused him a license, which at the 
time was wholly false, since we were then engaged in an exhaustive 
investigation as to whether or not the license should be granted. He 
accuses us in the same letter of willfully and maliciously fomenting, 
or taking part in fomenting a conspiracy to deprive him of a liveli- 
hood. That is a serious charge, wholly unfounded. It is an insult, and 
clearly a contempt of this court and each of its members. No court, we 
think, would tolerate such unfounded accusation, and no other court, 
we think, would exercise the patience which this court so far is exercis- 
ing in this matter. Applicant is inconsistent, saying in the Brownell 
letter that we are depriving him of his livelihood, but states in the 
letter to the clerk of this court that he will not run out of money. We 
are unable to perceive what the Attorney General of the United States 
has to do with the matter pending before us. Applicant seems to be 
wholly ignorant of the principles underlying our governmental struc- 
ture. He again insists that he should be granted a trial by jury. We 
have heretofore mentioned that matter. It would perhaps have been 
excusable for him to mention that matter once, but it is wholly in- 
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excusable for him to mention it again after applicant had ample time 
to look up the law. In fact, his whole conduct since August shows that 
he has failed to familiarize himself with the law governing in a matter 
such as is before us, and it would be unpardonable for this or any other 
court to grant a license to one whose disposition is to neglect to look 
up the law, the failure of which can be fatal to a client’s interest, as all 
who are qualified to be lawyers will know. He accuses us of prejudice, 
which is untrue. We never heard of the applicant until he wrote us in 
the month of August of this year, so obviously we could not then have 
entertained any prejudice against him. Nor does the fact that we have 
confidence in the Board of Law Examiners convict the members of this 
court of prejudice against him, because we find, as we do, that they 
have acted in accordance with what they deem to be just, proper and 
upright and in the best interest of the citizens of this state. However, 
had he indicated that in the beginning, we should have been glad to 
have called in district judges in our stead to pass upon the recom- 
mendation of the Board of Law Examiners. It is now too late, unless 
we be willing to admit that we are cowardly in dealing out justice to 
parties before the court. Applicant’s conduct seems to indicate a delib- 
erate invitation for us to reject his application to practice law in this 
state, or is at least a challenge for us to dare to deny it. The constitu- 
tion and laws of this state have imposed upon us the burden, un- 
pleasant as that frequently is, to decide the cases and matters properly 
before this court. For us to do so needs no challenge nor a dare. In our 
humble way, we shall now and hereafter, as we have done in the past, 
decide the cases and matters properly before us without fear or favor 
according to that sense of fairness and justice with which nature has 
been kind enough to endow us, fallible though that may be, and with- 
out reference to any threats or intimidation directed against us. 


Taking into consideration all the facts before us, we think we are 
constrained to approve the recommendation of the Board of Law Ex- 
aminers. We think it would be an abuse of judicial discretion for us 
to fail to do so under the facts herein. The applicant’s application to be 
admitted to practice law in this state is, accordingly denied. 


See you in Dallas on August 27-28 


The next annual meeting of the National Conference of Bar Exam- 
iners will be in Dallas on August 27-28, during the American Bar 
Association convention. Our sessions will be in the Statler Hilton Hotel 
—air-conditioned, so you can come and keep cool! 
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The Need For, and Work Of, 


Cooperating Committees 


A Panel Discussion at the Meeting in Philadelphia in August 1955 


Bar Examination Cooperation 


By Paul W. Brosman 
Judge, United States Court of Military Appeals 


My part at this gathering is to tell you something of the particular 
cooperative scheme set up in Louisiana early in 1941, which continues 
to function there without material change in its original framework. 
After describing the plan for you, I should like briefly to try to evaluate 
it—and to bring to this latter task as well the testimony of the Deans of 
the state’s three approved law schools, and that of the Chairman of 
the Committee on Bar Admissions of its integrated bar. 


While I have no wish to convince any listener of the superiority of 
the Louisiana arrangement over its competitors, I think I can say that 
I have special reason for appreciating the value of some sort of device 
which serves to bring together the law school people and the bar 
examiners for regular and frequent exchanges of views on the per- 
formance of what is after all much the same job. The task of each, as I 
see it, simply constitutes a different side of a single coin. This reason 
for special interest on my part stems from the fact that in the past I 
have served both as a bar examiner and as a full-time university law 
teacher and dean. While my experience in the latter capacity has been 
much the longer of the two, I believe I have enjoyed enough contact 
with both to view their common problems with a reasonable amount 
of balance and detachment. And perhaps the risk of impartiality is 
even improved by the circumstance that at the present time I am 
neither an examiner nor a dean. 


The idea of a cooperative committee germinated in Louisiana dur- 
ing the life of that rather unusual form of bar organization which im- 
mediately preceded the present integrated system. I was then serving 
as Dean of The Tulane University School of Law, and—although we 
had never been able to ignore the existence of an occasional bar ex- 
amination problem—it seemed to us that they were somewhat more 
numerous and acute at the time of which I speak. 


Certainly our record of failures had never been so high and, even 
more disturbing, some of our top-flight people—those who had led their 
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classes, served on the Law Review staff, and earned membership in 
The Order of the Coif—were included in the “bust list.” It was evident 
to us that something was seriously wrong. Either we were not supply- 
ing to our trusting students the sort of training they should have had 
for admission to practice in the state, or our product was being in- 
adequately tested. Of course, we thought we knew where the fault 
lay—as the teacher always does when there is disorientation between 
himself and the examiners—and we were fortified in this analysis, we 
felt, by our superior record on out-of-state examinations. However, 
the bothersome aspect of the business to me was that it was our 
graduates who were bearing the brunt of the existing value disagree- 
ment with the admission authorities. They distinctly held the im- 
mediate sack—and, unfortunately, this is always true where dis- 
location exists between schools and examiners. 


Ultimately—through the good offices of the President of the Siate 
Bar of Louisiana—an informal conference was arranged between the 
deans of the three local law schools and the organization’s Board of 
Governors, who at the same time constituted the examining authority. 
There may even have been a further gathering—but, however many 
there were, these constituted so far as I know the first Louisiana in- 
stance of a joint meeting of any sort between schools and examiners 
held for the purpose of ironing out shared problems. 


What gain would have resulted from this loose initial effort, or 
whether a continuing meeting program of any nature would have 
developed, I cannot know—for shortly thereafter, and following mem- 
orialization by the legislature, our Supreme Court undertook to inte- 
grate the Louisiana Bar on a valid and enduring basis. To this end it 
appointed what was known as the Supreme Court Advisory Committee, 
composed of approximately a dozen lawyers, within the membership 
of which, happily, the teaching branch of the profession was repre- 
sented. This body labored responsibly for some time, and thereafter 
its product was adopted by Court rule without substantial change. 
Thus there came into being the Louisiana State Bar Association, a 
truly self-governing bar, which continues to exist at this time. 


Only two agencies of the new set-up are of interest to us today: 
the Committee on Bar Admissions, and that described as the Bar Ad- 
missions Advisory Committee. The first is composed of nine members 
of the Association, appointed by the Supreme Court on the recom- 
mendation of the Board of Governors. This body is the operating head 
—the boss as it were—of the state’s admission machinery, and is 
responsible to the Supreme Court, which in Louisiana is the source of 
the privilege to practice law. It acts much as other examining author- 
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ities do—investigating character, evaluating professional competence 
and certifying to the Court, which grants to the successful applicant 
his license to practice. 


The more interesting group for the present purpose, of course, is 
the Bar Admissions Advisory Committee, which is set up in Section 4 
of Article XII of the by-laws of the incorporated bar. So important 
indeed is this agency to these remarks that I think I must read to you 
the full text of the brief provisions establishing it and outlining its 
duties. These speak as follows: 


“Section 4. Bak ADMISSIONS ADVISORY COMMITTEE—COMpPoOsI- 
TION. The President of this Association shall appoint each year, 
with the approval of the Board of Governors, a Standing Com- 
mittee to be known as the Bar Admissions Advisory Committee. 
This committee shall be composed of one full-time faculty member 
from each Louisiana law school that belongs, at the time the faculty 
member is appointed, to the Association of American Law Schools, 
and such appointment shall be made on the recommendation of the 
President of each University having such law school. 


“Section 5. SELECTION or CHAIRMAN. The Chairman of the Bar 
Admissions Advisory Committee shall be chosen annually by its 
members in rotation from represented schools, according to such 
plan and order as they may adopt. 


“Section 6. Duties or Apvisory ComMmiITTeE. It shall be the 
duty of the Bar Admissions Advisory Committee to counsel and 
assist the Committee on Bar Admissions in the performance of its 
function, and to perform such services in connection therewith as 
the latter Committee may direct, short of the preparation or grad- 
ing of examination problems. To this end, it shall meet with the 
Committee on Bar Admissions at a session which shall be convened 
by the Chairman of the latter committee at least thirty days prior 
to each bar examination, and at such other times as the latter may 
designate. It shall also be the duty of the Bar Admissions Ad- 
visory Committee to submit to the Committee on Bar Admissions, 
within sixty days following each examination, a written report on 
the examination and related matter, evaluating it and them in 
terms of recognized legal educational and bar examination prac- 
tices. Copies of this report shall be sent to the Chief Justice and 
the Associate Justices of the Supreme Court of Louisiana and to 
the Board of Governors of this Association.” 


It will be observed that this Committee is appointed from among 
approved schools only by the President of the Association, and not by 
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the Supreme Court, as is its superior the Committee on Bar Admis- 
sions. It is composed at present, and has always been, of three full-time 
professional law teachers, recommended by the president of the uni- 
versity by which each is employed, and it organizes itself on a principle 
of rotation. Apart from a general responsibility to counsel and assist, 
only two specific duties are laid upon it. Its members must meet with 
the Committee on Bar Admissions—the people who give and grade 
the semi-annual bar examination—at least thirty days prior to each 
examination, and the Chairman of the latter group must appropriately 
convene such joint sessions. And second, within sixty days after each 
examination, it is responsible for the preparation of a detailed written 
critique thereon, copies of which are sent members of the senior Com- 
mittee, the Supreme Court and the Association’s Board of Governors. 
That is all—but it has proved enough. Perhaps to a few sensitive 
examiners it will be regarded as too much! 


Although joint meetings, other than those specifically provided, 
may be called at any time, rarely, if ever, is this done. Likewise, al- 
though the written report of the school people’s Committee may per- 
missibly extend beyond an evaluation of the examination, more often 
than not no such extension is found. 


It is possible that you may be interested in knowing something of 
the kind of thing which takes place at the joint pre-examination gather- 
ings, and perhaps as well in gaining some idea of the mechanics by 
which the semi-annual post-examination report is prepared. I will 
speak of the latter practices first. 


It should be said in a preliminary way that the Louisiana bar ex- 
amination is wholly written, and is divided into sections, each of which 
is administered by a single member of the Admissions Committee. 
Each of these examination divisions is devoted to testing in one or more 
legal subjects—depending on a conception of an area’s fundamental 
character and importance—and each is clearly labeled. In other words, 
the candidate will know in advance that at nine o’clock in the morning 
of the second examination day he will be examined say, in evidence 
and criminal law, and that at two o’clock of the first one he must be 
prepared to grapple with problems of negotiable instruments, corpora- 
tions and agency. Although examination sections are tagged, individual 
questions are not—but ordinarily a single question will have to do 
with no more than one legal field—for example contracts, federal prac- 
tice or administrative law. 


Naturally, I recognize that many of you are opposed to the labeled 
examination question, and I suspect that you are correct. However, our 
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Louisiana usage does not entirely conform to this approach, and 
there is no reason to bog down here in a discussion of collateral is- 
sues. The point I am interested in making is simply that the method 
used by our examiners lends itself readily and easily to certain pro- 
cedures customarily followed by the Advisory Committee which is 
composed of school people. 


Immediately after an examination has been held, the member of 
that Committee representing a particular school distributes to each 
faculty man of his institution copies of all questions used. Thereafter 
teachers are required to draft a critical evaluation of each question 
falling within the ambit of the courses for instruction in which the 
draftsman is responsible. These critiques are then submitted to the 
school’s Advisory Committee representative at the time, who organizes 
and edits them, and thereafter forwards his product to the Committee 
chairman for the year. Of course, this activity has been going on in 
the two other schools as well, and the chairman is thus confronted 
ultimately by three separate manuscripts of evaluation. On the basis 
of these he prepares a proposed report covering the entire examina- 
tion under scrutiny, which document he transmits to his two Committee 
colleagues. Numerous exchanges of correspondence thereafter take 
place, and not infrequently a good deal of revision is required. Finally, 
however, something is arrived at on which the conferees can agree and 
this product is dispatched to the Committee on Bar Admissions and 
elsewhere as required by rule. 


Now a word about the pre-examination conference. Of course, al- 
most anything remotely related to bar training, examination, or admis- 
sion may arise for discussion at one of the semi-annual pre-examination 
joint meetings of the two Committees. Almost certainly, however, at 
least parts of the previous Advisory Committee report will be con- 
sidered, and on occasion some member of the senior group will, with 
a certain amount of force, seek to evaluate his evaluation—if you 
know what I mean. And occasionally this latter body simply cannot buy 
what the school representatives have to sell and, if this is so, then there 
is an end of the matter, for the Bar Admissions people are unqualifiedly 
top dog in the area. In most instances, however, they have accepted the 
recommendations of the junior group—and with every appearance of 
willingness. 


At these gatherings, too, the examiners are able to communicate to 
the schools the objectives they are seeking to gain, and the standards 
they propose to apply. They also freely indicate to the teachers what 
their members regard as the weak spots in the schools’ educational 
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programs from the standpoint of bar admission competence, certain 
omitted instructional areas of importance, inadequate courses, weak 
teachers, and the like. 


In short these conferences, conducted in a most useful atmosphere 
of frankness, friendship and shared responsibility, have served to af- 
ford each group an opportunity to learn of the aims and problems of 
the other, and to speak its collective mind. As a participant in them 
for several years, I can certainly testify both to their supreme utility, 
and to the fact that they have always been conducted in a spirit of help- 
ful give-and-take—one of complete amity. 


I am sure that the faculties of the state’s three approved law 
schools have profited much from them, and that their members are 
distinctly better teachers for the experience. They now know, for 
example, what the examiners are driving at and why they are doing 
it, and they are constantly able to learn of what nine experienced 
and competent practitioners, who are in a position to judge, think of 
the manner in which their jobs are being administered. The Ad- 
missions people, on the other hand, have come to regard their teaching 
colleagues in a new light, to understand the headaches of the profes- 
sors, and to have brought to their attention regularly and systemat- 
ically the current best thought of modern legal education as it relates 
to the sphere in which all are working. I can bear witness to the fact 
that this so-called best thought is definitely available to the examiners 
—for, in general, the Louisiana faculty people know what it is. This 
is true for the excellent reason that virtually every teacher in our 
three approved law schools attends all of the annual meetings of the 
Association of American Law Schools, and many of them as well the 
sessions of the American Bar Association’s Section of Legal Education 
ard Admissions to the Bar. Each group, in the joint conference, in fact, 
seeks to, and does, educate the other, and in pleasant surroundings, 
all of this for the soundest of reasons: an enlightened and responsible 
self- and job-interest. 


Only once, so far as I know, have feelings been hurt to a recog- 
nizable extent. One examiner, some years ago, felt, I believe, that the 
critical comments of the Advisory Committee with respect to his por- 
tion of the examination were both too pointed and too frequent. I was 
not a member of the group at the time, and can hold no opinion on the 
right-and-wrong of the business. However, I do know that the problem 
was solved, and I am informed that there has been no recurrence. 


Another item of cooperation which has grown out of the presence 
of the Advisory Committee takes the form of a regular submission 
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to the members of the Committee on Bar Admissions of copies of all 
law school final examinations. This is not a requirement of the scheme, 
of course, but I believe that the Deans of all law schools now follow 
the procedure. I know that we did at Tulane and in addition we initiated 
a practice under which each faculty man furnished to the examining 
authorities a detailed outline of each course taught by him. Thus the 
latter can know exactly what phases of a particular subject are cov- 
ered in the school, and are in a firm position to complain if important 
aspects are omitted. In a measure, too, this information is to be gleaned 
from a study of the final examinations utilized in the several teach- 
ing institutions, which, at the same time, of course, serve to afford 
members of the Admissions Committee an opportunity to acquaint, or 
reacquaint, themselves with the construction of the multi-pointed essay 
type examination question, with which the modern law student is most 
familiar. 


There is no exaggeration in saying that the scheme of which I have 
been speaking continues to hold the esteem of teachers and examiners 
alike after some fifteen years of operation. Dean Paul M. Hebert, 
of the Louisiana State University Law School, spoke as follows in a 
recent letter: 


‘ 


‘.. . The Advisory Committee has served as a very useful 
agency for bringing the examiners and the law school people to- 
gether. You may quote me, therefore, as being in thorough agree- 
ment that .. . [the] Committee did put an end to differences in 
objectives between the law schools and the bar examinations . 
We had an unfortunate period in which several honor graduates 
were .. . unsuccessful at the bar examination. The work of the 
Advisory Committee eliminated results of that kind.” 


And Dean A. E. Papale, of Loyola University’s Law School, in 
speaking of the Advisory Committee, said in the course of a book re- 
view not too long ago: 


“The system has proved satisfactory. Since it has been in 
operation, very few graduates of the Louisiana law schools have 
failed the examination.” 


Finally, Dean Ray Forrester, of Tulane, has said: 


“T must say that the Louisiana plan is the outstanding one in 
the nation, within my knowledge. I urged such a plan in Ten- 
nessee, and had some success in obtaining an informal approach 
in the form of conferences. In Louisiana over a long period of 
time the cooperative effort has led to a stable and satisfactory 
bar examination situation.” 
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So much for the university people. The point of view of the ex- 
aminer group is expressed in the following comment from Harry Mc- 
Call, a grand person and a distinguished New Orleans lawyer, who 
has served for a number of years as a member of the Bar Admissions 
Committee and is now its chairman: 


“The Bar Admissions Committee is necessarily made up of 
men engaged in active practice, for the most part far removed 
from law schools, and, necessarily, the examinations prepared by 
such men may not give proper consideration to the training which 
the boys have had at the law schools. Accordingly, it seems to me 
highly desirable to have meetings between the bar examiners and 
the representatives of the law schools in an attempt to have the 
examinations prepared with reasonable reference to the training 
which the boys have had. Conceivably too, on the other hand, 
the law schools may profit from a realization of the qualifications 
which the boys are expected by the Committee to have and may 
therefore, in future, seek to give the boys preparation along the 
lines on which they may reasonably expect to be examined. 


“T am convinced that the conferences which we have had 
over the years have definitely improved the quality and the 
character of the examinations given and I think that it would be 
a great pity to consider any discontinuance of the existence of the 
Bar Advisory Committee.” 


It will be observed that the Louisiana set-up involves direct co- 
operation between the law school people, on the one hand, and the 
personnel of the examining authority, on the other. No middleman, if 
you will, is involved, and no representatives of either the bench or the 
bar, as such, are in the picture. This is not the case, I believe, in some 
other states, where in one way or another there is judge and practi- 
tioner representation in the local cooperative effort. It seems to me that 
there is much to be said for the open-channel approach exemplified 
in the Louisiana system. The possibility of dislocation between the 
schools and the examiners is, I suppose the crux of the problem. And 
if these two sometimes discordant elements are able to sit about a 
council table amicably and iron out their own difficulties through a 
process of mutual education and exchange of views, then there seems 
little point in adding others to the act. 

Genuinely, I do not see — barring emergency conditions — that 
either the bench or bar has much to offer to the project, save possibly 
the danger of complication, circuity and dilution. With all respect, we 
did not need the formal help of judge or lawyer representation in 
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Louisiana to achieve a wholly satisfactory result, and in my personal 
view their interposition would have been costly in time, at least, and 
perhaps the penalty would have been an even more serious one. I can 
recognize, of course, that in an unusual situation the presence of an 
umpire group might conceivably become a necessity. Had this unhappy 
development arisen in our state, however, I entertain no slightest 
doubt that the bench and the bar, particularly the latter, would have 
entered the arena promptly, and I suspect also that someone’s ears 
would have been pinned back. The identity of the ears, of course, would 
depend on the nature of the problem. 


I can also recognize, however, that a system which has worked well 
in one milieu may not operate with equal efficiency in another. Louisi- 
ana is neither a large nor a populous state. Moreover, it contains no 
more than three law schools, each of which has for many years been 
on the approved list of the American Bar Association, and each a 
member of the Association of American Law Schools. There is, in fact 
no other law school in the jurisdiction, save an unapproved negro in- 
stitution with an extremely small student body. Almost all of the 
students in two of these standard institutions reside in the state and 
plan to practice there, and this is also true of a majority of the student 
body of the third school. Only rarely is an examiner a graduate of a 
law school located outside Louisiana, and generally the representation 
of the three local schools on the Bar Admissions Committee is approxi- 
mately equal. 


What, therefore, has worked for us may not do at all in, say, 
California, with its vast geographical expanse, its large, shifting and 
growing population, and its numerous law schools, many of which are 
either unable or unwilling to meet the minimum standards set down 
by the American Bar Association. And the same may be true of other 
states. But it is not true of all, I think—perhaps not even of most. 


Some variety of cooperative effort between the people who train 
and the people who test is, I am sure, essential if a sound result is to be 
achieved and the student is not to suffer. I suggest that the positive 
attack on the problem reflected in what has been done in Louisiana 
has much to recommend it. With the right sort of people in the law 
schools and an enlightened and responsible leadership in the examining 
authority, I cannot really think that there will be many problems which 
will require arbitration. 
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Liaison Between Bar Examiners, 
the Courts and Law Schools 
By Arno H. Denecke 


Member, Oregon Board of Bar Examiners 


I feel that it is necessary, in stating what we have done, as far 
as liaison with courts is concerned, to tell you how we are selected 
on the Board of Bar Examiners. I think, from what Judge Brosman 
said, it is somewhat as it is in Louisiana. The Board of Governors of 
the Oregon State Bar recommends to the court that nine of us be 
selected as examiners and by and large the court always sees fit to 
approve us as examiners. The Supreme Court of Oregon sets down the 
standards for admission and we, as examiners, abide by what they have 
set down as to the criteria and basis upon which people should be 
admitted to the bar. 


One other thing that should be taken into consideration is that 
we have a relatively small bar. There are about 2,100 lawyers in 
Oregon. Most of us on the Board of Bar Examiners knew the mem- 
bers of the Supreme Court before we became examiners. We quite 
frequently see the members of the Court on informal occasions, such 
as meetings of the State Bar or the County Bar Association. Now, 
bearing this in mind, the first method that we have of liaison with the 
court—I am speaking of our one Appellate Court, the Supreme Court 
—is that once a year all the examiners have a formal meeting with 
the Court. We meet in the conference room of the Court but it is 
purely on an informal basis and we talk about anything that we want 
to talk about with the Court and the subjects of discussion cover a 


wide range. 


Last year, for example, the use of law schocl grades, how we should 
use them, or if they should be used in passing upon whether or not a 
person should be admitted to the bar was a subject for discussion. 


Then the members of the Court and the members of bar examiners 
have felt free in the past, if there is any subject of special discussion, 
to call special meetings with the Board of Bar Examiners. 


Last year, again, the Supreme Court asked us if we would come 
down to the Capitol and meet with them. There were a couple of sub- 
jects they wanted to talk about. One thing was they wanted us to give 
a mid-year examination and we were very definitely against a mid- 
year examination. We would have to write another set of questions 
and grade another set of answers and the Court was kind enough, 
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when they heard our side of the problem, to say, “Well’”—they under- 
stood, and there is no mid-year examination. 


Also, the members of the board have been bothered in the last 
few years about how to treat borderline cases, people who, say, if our 
passing grade is sixty-five, will come up with sixty-four point eight. 
They are so close and yet if we pass the fellow at sixty-four point 
eight, then what will we do about the fellow at sixty-four point six? 
We wanted to talk to the Court about it and we did. And, at this special 
meeting we had with the Court, we discussed this matter at length. 
Fortunately, there is at least one member of the Supreme Court in 
Oregon who had been a bar examiner, so he was appointed by the 
Court, and certainly at our suggestion, to sit with the Board of Bar 
Examiners at all conferences and meetings where this question of what 
to do with borderline cases was taken up. And it has been a great aid 
to us on the board to have this particular justice with us and he has 
helped—I hope he has helped us—in solving our problem. 


Being a small state and having relatively few lawyers, we act quite 
informally and the Chief Justice of the Supreme Court feels that he 
can pick up the telephone and call me as Chairman, or any other mem- 
ber of the Board of Bar Examiners, and discuss with us any subject 
concerning an examination or admission to the bar. He also feels free, 
as he did very recently, to ask the President of the Oregon State Bar 
to meet with him, the Chief Justice, and me as Chairman of the Board 
of Bar Examiners, at luncheon and go over some of these problems. 
This sort of liaison is not anything formal at all but it is a great help, 
all during the year, to discuss these matters informally between the 
Board of Bar Examiners and the members of the Court and the Chief 
Justice. 


Now, there is one subject on which there is no, and in my opinion 
should be no, liaison or any connection at all between the Court and 
the Board of Bar Examiners. We had occasion—I think it has been two 
years ago now—to refuse to recommend to the Court a certain candidate 
for admission, even though he had passed the examination. We refused 
to recommend him on character reasons. He appealed to the Supreme 
Court from our decision and the Supreme Court has had a hearing 
and just a month or so ago had oral argument on the matter. On that 
subject, we feel that there should simply be nothing going on between 
our Board of Bar Examiners and the Court. It is simply a matter that 
has been appealed from us and it is a matter in which we should not 
try to influence the Court, and I do not think they would allow them- 
selves to be influenced anyway. 
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As far as law schools are concerned, I think that in the past few 
years we have come quite close to the schools and that by and large 
they are satisfied with the job that we have been doing. We have three 
law schools as does the State of Louisiana. However, about thirty 
to forty per cent of the persons applying for admission in Oregon come 
from schools outside the state, and four or five years ago there was 
quite a turmoil in the state. It was claimed that the Board of Bar 
Examiners was favoring the local candidates over the applicants 
from schools outside the state, particularly the eastern law schools. 
One result of that turmoil is that now there are only three out of the 
nine Bar Examiners who graduated from local Oregon schools. The 
rest of us are from schools all over the country, so there cannot be any 
charges of favoring the graduates of local schools over the outside 
schools. 


One other thing that we have taken into consideration is that 
our rules very definitely provide that no bar examiner can be a mem- 
ber of the faculty of any law school and he cannot have anything to 
do with any of the law schools. So the examiners themselves are not 
and cannot be members of the faculty. 


The primary thing we do to make certain that we are doing the job 
that the law schools think we should is that each year we go to each 
law school and invite the seniors who are going to take the bar and 
the faculty to have lunch with us. We sit down there and give a little 
talk and then invite questions both from the students and the faculty. 
I was quite surprised the first time I went to one of these meetings 
to note the tremendous variety and number of questions asked by the 
applicants who were about to take the bar examination. For example, 
a lot of them seemed to think that the key to passing the examination 
is to get the right form. They think there is some magic form that 
must be used and, once they have it, then they are in. The faculty I 
found, in some instances, had some misconceptions as to what we 
think we are looking for. Also, I found it was rather good for the soul 
to stand up there and tell the law schools what you thought you were 
trying to examine people on and what you thought was in the ex- 
amination. I had explained our methods and I found out that we were 
doing some things contrary to what we thought we were. So the self- 
analysis, I think, was very good for us. As I say, we have three law 
schools. We haven’t found this arduous at all. We go around to the law 
schools once a year and talk with the faculty and students. The faculty 
members, I think, appreciate it also. Several years ago they felt they 
were left on the outside and that the examiners were looking for some- 
thing entirely different from what they were teaching. 
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One law school is located in Portland, and we arrange the meeting 
with this law school to be held about the first of July or the last part 
of June shortly before the bar examination. We send out letters to 
all applicants from outside the state and invite them to this last meet- 
ing so that there will be no disadvantage to those going to schools out- 
side the state. 


In conclusion, there are two things which we try to do: We meet 
formally and informally with the Supreme Court as frequently as they 
wish and, as far as we are concerned, any time we have a problem. 
As far as the law schools are concerned, we go to the law schools and 
try to tell the students what we expect from them and listen to the 
faculty members when they tell us, as they are kind enough to do, how 
they think we should do it. 


Team Work in Designing 
a Bar Examination 
By James Olds 


Member, Ohio Bar Examining Committee 


Last spring Mr. Goldwater asked me to participate in this discus- 
sion, with the statement that he knew I would have some ideas on the 
subject of a cooperating committee among the bar and bench, the 
bar examiners, and the law schools. I must confess that I am not in 
any respect a theorizer, and in any field any ideas that I may have 
are the result of past experiences. I am happy to say that most of my 
experiences in connection with legal education and admission to the 
bar have been most pleasant. Anything that I may be able to contribute 
to this discussion will be largely a recital of what has been done in this 
field in Ohio. 


I have made no statistical or historical research on the matter, 
but I am depending largely on my memory and some information from 
others who have participated in what has been termed the Joint Con- 
ference. 


Mr. Grauman Marks of Cincinnati was probably responsible for 
initiating the program. About twenty-five years ago, Grauman was 
chairman of the Ohio State Bar Association Committee on Legal Edu- 
cation. At that time there were about fifteen law schools in Ohio; 
the majority were night law schools of not too good repute. In dis- 
cussing the situation with Dean Merton Ferson of the University of 
Cincinnati law school, now on the faculty of Vanderbilt University, 
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he found that the heads of the various schools not only knew very little 
about what the other schools were doing, but were not even personally 
acquainted with each other. 


Grauman took the lead in setting up a series of joint meetings of 
the Deans of the various schools and the Legal Education Committee. 
I believe that out of these meetings stemmed the League of Ohio Law 
Schools, which is another story in itself. As both of the participating 
groups were interested in the bar examinations, the bar examiners 
were invited to sit in on these conferences which, as I have indicated, 
were thereafter commonly known as the Joint Conferences. These 
meetings were held twice a year, at the time the examiners had their 
final meeting before each examination. 


Although in the beginning there was a certain amount of mistrust 
between the bar and the law schools, and perhaps between the law 
schools and examining committee, these meetings were always char- 
acterized by a great degree of frank discussion and effort on the part of 
everyone to understand and appreciate the problems of the various 
groups. 


I would like to quote from a letter which I recently received from 
Professor Ferson: “When I think back over the stages of legal educa- 
tion in Ohio and the practices with regard to admission to the bar, 
I am impressed with the tremendous advance that has been made dur- 
ing the last thirty years. The joint conference was a powerful agency 
in bringing about that advance. First of all, it brought the bar, the ex- 
aminers and the school men to have high mutual respect among the 
several groups. As you know, our discussions were frank and helpful. 
It should be remembered too that the joint conference had the blessing 
of the Supreme Court, and the Supreme Court looked with favor on 
our recommendations. That is something they might not have done 
except for the fact that the recommendation came from all three 
groups.” 

From the beginning, the discussion centered largely around the 
type of examination questions. It was largely between the deans on 
one side, and the examiners on the other, with the members of the 
Legal Education Committee serving somewhat as a balance wheel. 


For many years the bar examinations had been composed of ques- 
tions which were predominantly of the yes-no type, or of pure defini- 
tions. Many questions depended on knowledge of more or less obscure 
statutes. 

Furthermore, many of the standard questions were repeated so 
often that the quiz masters, who conducted commercial courses and 
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review groups, had published books containing long lists of questions 
and answers. They practically guaranteed that if the purchaser of the 
book learned all of the answers, he could pass any Ohio bar examina- 
tion. 


Over a period of several years the deans persuaded the examiners 
that the fact-problem type question was a much fairer test of learning 
and legal capacity than the old form. Naturally there was some re- 
sistance to this program for, as we all know, preparing essay type ques- 
tions and grading the answers is a much more difficult task. However, 
the object has been almost completely accomplished because, as Dean 
Ferson said, the discussions were frank and helpful and in the friend- 
liest spirit. In spite of various differences of opinion, sometimes very 
wide differences, everyone recognized that all were working to the same 
end, namely the improvement of the bar. 


I think the results obtained are illustrated by a remark which an 
Akron lawyer of about my own vintage made to me a year ago. His son 
had just been admitted to the bar, and the father made it a point to 
look me up and tell me that he had reviewed all of the questions in the 
examination and he wanted the examiners to know that there was at 


least a hundred per cent improvement over the examination which he 
had taken. 


This discussion of type of questions is still going on. Two or three 
years ago the deans of the law schools, admitting that the questions 
were an enormous improvement, indicated very politely that they still 
thought the questions were not comprehensive enough. Finally, one of 
the examiners suggested that it was time for the professors to try their 
hand at preparing what they considered ideal questions. Accordingly, 
several committees were chosen among the professors, and each was 
charged with the task of preparing an ideal question in a given subject. 
These questions were then produced at the next joint meeting. We on 
the Examining Committee had an opportunity to look at them a couple 
of days ahead of time. We all agreed that the questions were too com- 
plicated to be a fair test in the circumstances under which the bar ex- 
amination is written. We were a little reluctant to criticize, but we were 
spared the necessity, for as soon as the joint conference assembled and 
the deans had an opportunity to analyze the questions, they came to 
the same conclusion that we had. However, a continued reexamination 
of specific questions goes on at the joint meeting or in joint meetings 
of sub-groups. 


Of course this discussion of the type of questions brought up 
many collateral issues. At the time the joint conference was started, 
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I believe the rule of the Supreme Court required examination in fif- 
teen different subjects. From time to time this was increased until 
twenty subjects were included. Obviously, many of these subjects 
were not fundamental and were not required or perhaps even offered 
in some of the schools. For example—domestic relations, conflict of 
laws, municipal corporations. 


Over a period of several years and concurrent with the discussion 
of the type of questions, went a debate over the number of subjects. 
During the time that I was chairman of the Legal Education Committee 
it was finally agreed between all three groups (or so we thought) that 
the number of subjects should be reduced to ten. We also agreed upon 
what these subjects should be. Actually, there were eleven subjects, 
two of them being considered half-subjects. Since this change required 
an amendment to the court rule, the State Bar Association, through 
the Legal Education Committee, made a request to the court to adopt 
the amendment prepared by the joint conference. After a full hearing, 
and over the unexpected opposition of the chairman of the Bar Exam- 
ining Committee, the court adopted the request, with some minor 
changes. In Ohio we have ten examiners so that this arrangement 
worked out very well, giving each examiner one subject for each ex- 
amination. 


However, running through these meetings there had been a con- 
stant questioning of the necessity or advisability of the system of divid- 
ing the examinations into specific subjects. As frequently stated, when 
a client comes into a lawyer’s office he doesn’t begin by saying “I have 
a tort problem” or “I have a contract case.” More likely he says, “This 
is what the so-and-so did to me. I want you to sue him.” 


Obviously, giving the examination by topics has two defects, par- 
ticularly where the essay type question is used. 


(1) It immediately tells the applicant what to look for, and takes 
away about half of the necessary analysis of facts, on which we rely 
very heavily. 


(2) It restricts the liberty of the examiner to mix in two or three 
different issues in preparation of a question. 


If the applicant is faced with a secondary question of pleading 
or practice in a statement of facts labeled “Real Property,” he is likely 
either to ignore the secondary issue or to feel that the examiner is 
taking an unfair advantage. 


So, in due course, the examiners dropped the practice of labeling 
the subjects, and we now submit an examination of sixty questions 
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with various problems of property, pleading, criminal law, and so 
forth, not only scattered throughout the entire examination but fre- 
quently contained in one question. This entails much more labor for 
the examiner, and particularly for the chairman, in assigning subjects, 
but we believe it makes for a much better test of the applicant’s 
knowledge and particularly his capacity for legal reasoning. 


Along with the discussion of subject labels was a constant lack of 
mutual understanding of subject content. The bar examiners were 
always asking questions under one label which the law schools, or at 
least some of them, thought should be bracketed in another branch of 
legal lore. The professors therefore volunteered to prepare a statement 
of the content of each required subject as taught by the schools. This 
was really a monumental task and took, as I recall, about two years 
for its completion. In the first place, the twelve or fifteen schools had 
to agree among themselves what to include or exclude with regard to 
a given subject. I have no doubt that this required a great deal of soul- 
searching, not to mention readjustment of teaching practices. However, 
they did come up with eleven excellent outlines, averaging about three 
pages, for each of the required examination subjects. 


These outlines greatly simplify the task of the examiners and 
particularly of the chairman. We now have a detailed outline statement 
of what the examiners are permitted to assume has been taught to 
every applicant. I think it is needless to add that the papers fre- 
quently show that this is an unwarranted assumption, but at least the 
examination is based on the outline. If the applicants display complete 
ignorance of the subject matter, the responsibility rests on the schools 
and not on the examiners. 


One very recent development, which is just beginning to bear fruit, 
deserves some mention, and then I will desist. 


For several years, and for a variety of reasons, the Legal Educa- 
tion Committee of the State Bar Association, which originated the 
joint conference, withdrew from participation. The conference con- 
tinued on, and was usually on an annual basis, by the examiners and 
the law school men. Two years ago the Legal Education Committee re- 
turned. Their first request had to do with the work of the League of 
Ohio Law Schools. The League periodically sends a team of inspectors 
to each school to determine if the school is complying with the stand- 
ards imposed by the League. Since the teams are all made up of mem- 
bers of the faculties of other schools in the League, there is no doubt 
some temptation for a lot of mutual “back-scratching.” The Legal Edu- 
cation Committee asked for permission to send the members of the 
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committee along on these inspection trips as unofficial observers. The 
committee members were apparently not backward about asking some 
searching questions. While the committee members had no official 
authority, they made a report at the last meeting of the State Bar As- 
sociation, making public some rather startling information concerning 
some financial practices of some of the night law schools, as well as 
some distressing comparisons of the character of the practice of the 
various schools. This report has provoked a great deal of discussion, 
which I have no doubt will lead to some further improvement in the 
standards of legal education. 


This has been but a brief recital of what the joint conference has 
done in Ohio. There is nothing super-colossal about it. I have no doubt 
that it has been duplicated many times elsewhere, although Grauman 
Marks insists that the idea originated in Ohio. It is just an added 
example of the fact that reasonable men, working for the same end, 
even though from different starting points and by different or even 
conflicting methods, can accomplish much more by sitting down to- 
gether, getting personally acquainted, learning to understand each 
other’s problems, and appreciating each other’s viewpoints. 


Problems of Cooperation Between 
Examiners, Courts and Schools 
By Richard P. Tinkham 


Member, Board of Governors of American Bar Association 


I think we must all concede that there is always room for im- 
provement, not only in examinations for admission to practice law, but 
likewise in the manner of administration of admissions by our high 
courts and in the teaching in our laws school and colleges. 


Although we had in Indiana, while I was a member of the Board 
of Examiners, regular meetings with the Court, I am not so much 
concerned about cooperation between the high courts and the boards 
of examiners, as I am between the boards of examiners and the law 
schools, and between the law schools and the colleges. 


I recall an instance during my tenure on the Indiana Board, when 
a member of the Court, no longer on the court, called me into his 
chambers and carefully closed the door. After some hemming and 
hawing, he said that the members of the Court had attempted to write 
the last bar examination, and none of them were able to answer suf- 
ficient questions to earn a passing grade. His complaint was that the 
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examinations were too hard. When he was reminded that the applicants 
were fresh out of law school where they had been taught most all the 
subjects about which questions were asked on the examination, and 
that he and the other members of the Court had been out of law school 
for an average of about twenty years and had had little or no contact 
with many of the subjects since their law school days, he was satisfied 
that the examination was not too difficult. It is my idea that the Court 
should adopt the rules and then give the Board of Examiners a free 
hand in their administration. And I do mean a free hand. If the ex- 
aminers are given complete authority, subject only to the rules of court, 
members of the Court can avoid pressures and embarrassment of many 
kinds. 


On the other hand, cooperation with the law schools is necessary. 
It is necessary, not only for the purpose of educating the examiners 
to changes in the curricula but likewise to keep the schools informed 
as to the examiners’ ideas of what it takes to practice law in the par- 
ticular jurisdiction. 


We have had fine cooperation in Indiana for many years. Exam- 
iners have met with the deans of the four Indiana schools at least twice 
each year. The bar examination questions have been freely furnished 
to the deans together with any and all statistics concerning the ex- 
amination which were desired, and a full and free discussion had. My 
only criticism of the meetings was that the deans seemed hesitant 
to criticize the questions. I know there were poor questions because 
I wrote some of them. 


I desire today to discuss two things that have been on my mind 
for some time: first, the apparent need for a closer supervision by 
law schools of the course content in law school study; and second, the 
apparent need for prescribing minimum standards of pre-legal educa- 
tion. 


Let me, for a few minutes, tread on the toes of some professors. 
Bar examiners have been charged by law teachers with failing to test 
law school training. This may be true. But isn’t it the job of the bar 
examiners to test whether the applicant has the legal knowledge and 
powers of legal reasoning and analysis sufficient to entitle him to 
practice law? The examination, with optional questions for courses 
which are not fundamental, should cover substantially the entire field 
of law study, not only the parts which a teacher deems important. 


Let me give an illustration: In a half-year course on negotiable 
instruments, Professor X devoted week after dreary week to a lecture 
on the case of Price v. Neal. This inordinate consumption of time on a 
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subject which, in twenty-seven years of my practice, has never been 
useful, made it necessary to skip large sections of the case book and 
to give mere cursory attention to many others. As a consequence, the 
students in that course were not adequately prepared for the bar ex- 
amination nor for practice in the field of negotiable instruments unless 
they did considerable work on their own. I could give other illustra- 
tions and so could each of you. 


I am not dusting off the old argument that law schools should 
give more “bread and butter” courses and should teach the subjects 
in a more practical, as opposed to theoretical, manner. What I am say- 
ing is that if the catalogue and the table of contents of the case book 
indicate that there is to be a complete coverage of a particular subject, 
then the school has an obligation to the student and to the bar exam- 
iners to make a conscientious attempt to teach the complete subject. 
This is not impinging upon academic freedom, it is just being honest. 


How was the bar examiner to know that Professor X had spent 
most of his time on the case of Price v. Neal? If the bar examiner had 
known, would it be fair to applicants from other schools to emphasize 
the doctrine of Price v. Neal in the bar examination questions? 


The answer seems to me to be closer cooperation between the 
boards of examiners and the law schools, and closer supervision of 
course content by the deans and administrative bodies of the law 
schools. One of the fundamental difficulties in our system is the fact 
that teachers are too far removed from active practice, and bar ex- 
aminers are too far removed from law school days. Perhaps during 
our sabbatical leaves, we should trade jobs. 


Let me now turn to the second item, the need for some control 
of pre-legal education. I have known Phi Beta Kappas from good 
schools who earned C’s or worse in law school. I have known B students 
who could not pass law school entrance tests. I have known C students 
from good schools who failed miserably in law school. What is the 
reason? 


A review of the subjects taken in college by these students would 
probably demonstrate that each followed lines of least resistance, i.e., 
each took the bare minimum of required subjects and avoided most 
of the courses which required real intellectual effort. The C student 
often earns the reputation, coveted in some quarters, of never “crack- 
ing a book.” 


In a recent study which Dr. George Gallup completed among col- 
lege graduates alone, Dr. Gallup asked these college graduates to 
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name the authors of twelve books, among which were such household 
titles as “The Canterbury Tales,” “Gulliver’s Travels,” and “Leaves 
of Grass.” Nine per cent of the college graduates could not name the 
author of a single book on the list, 39 per cent could not name more 
than three authors, and 52 per cent could name only four. 


My point is that many colleges have relaxed their requirements 
to a point where a college degree today is barely equivalent to a high 
school degree of yesterday. The courses which lawyers deem essential 
to a sound education are apparently no longer required for a degree. 
Yet the law schools have greatly increased their standards for admis- 
sion. We haven’t done a complete job. We must recognize the vital 
importance of adequate pre-legal education. 


So far as I know, no state has laid down any requirements as to 
the content of pre-legal education. The Council of Legal Education has 
interpreted the standards of the American Bar Association to require 
that “no more than 10 per cent of the credit presented for admission 
shall be in non-theory courses * * * without intellectual content of 
substantial value.” As is pointed out by Mr. Kirkwood in his report for 
the Survey of Legal Education this is, indeed, a negative approach.’ 


It seems to me that too little emphasis has been placed upon the 
quality of pre-legal education, and too much reliance given to the 
education afforded and the degrees awarded by our colleges and uni- 
versities. One of the most necessary of the tools which a lawyer should 
possess is the ability to express himself ably, both orally and in writing. 
All of us have known lawyers who had little else and who were suc- 
cessful from a financial point of view. This probably gives rise to the 
myth that the C student makes all the money. Another attribute of im- 
portance is an ability to analyze a problem and reason logically to a 
successful solution. What pre-legal courses will prepare the student 
for his law school work and his life as a lawyer? 


Here are a few which occur to me: English and English literature, 
mathematics, a foreign language, political and social history, logic and 
philosophy, a little public speaking and a course in general science. I 
think a prospective lawyer should have a good speaking acquaintance 
with all the sciences—physics, chemistry, botany, and anatomy. It is 
not essential that he be an expert in any one. This is not only “bread 
and butter” stuff; it is also stimulating to the intellect. Why can’t these 
be required? 





1 Since the making of these remarks, the attention of the speaker has been 
called to the statement of policy regarding pre-legal education adopted by the 
Association of American Law Schools in 1952. This statement prescribes certain 
general objectives of pre-legal education but specifies no curriculum. 
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I am familiar with the arguments against required pre-legal sub- 
jects. I don’t think they have validity. The doctors are successful with 
it; why can’t the lawyers be likewise?" 


In any event, I think the time for the American Bar Association 
or the Association of American Law Schools to exercise some greater 
control over pre-legal study is now, to take a positive approach. It is 
my own feeling that the profession is losing valuable additions to its 
ranks because of the relaxation of standards in colleges and the increase 
in standards of admission to law schools. The students who make like 
“The Rover Boys at Yale” during college days, realize too late, when 
they are excluded from law schools, that they have made serious 
mistakes. Many of them would have made excellent lawyers. They are 
innocent victims of our inadequate system. 


I am not one of those who “view with alarm.” I believe the law 
schools and the bar examiners are doing good jobs. We can do better. 
One of the nicest things that was said to me while I was on the Indiana 
Board was said by the dean of a law school. A graduate of his school 
had made a miserable showing on the examination. When I inquired 
in one of our conferences why the school had awarded this applicant 
a degree, the dean replied: “He was a pest and we had to get rid of 
him. We knew your Board would knock him off.” That is real con- 
fidence. It’s like pitching to Roy Campanella. 





2In his Dean’s Report for 1954-1955, issued in September 1955, Dean Griswold 
of Harvard Law School comments on the inadequacy of pre-legal education and 
concludes: “It might well be wise for the (Admissions) Committee to set up some 
more explicit standards and to make these known to colleges generally and to 
advisers in colleges.” 


Hotel Reservations in Dallas 


Reservations for hotel rooms in Dallas for August 27-28 will be 
handled by the American Bar Association Reservation Department, 
1155 East 60th Street, Chicago 37, Illinois. Full particulars appear on 
page 78 of the A.B.A. Journal for January. 
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